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Summary

The addition of almost 400 cars in and around Union Avenue and Barrett Avenue during the AM hour
will create a significant negative effect on the environment that is not mitigated with the Mitigated
Negative Declaration (MND).

CEQA provides that a MND is lawful only when “clearly no significant effect on the environment would
occur, and ... there is no substantial evidence, in light of the whole record” that such impacts may follow
project approval, taking into account adopted mitigation measures. (Pub. Resources Code § 21080

whenever a project “may have a significant impact on the environment.” (Pub. Resources Code § 21151,
subd.(a), emphasis added.) There is a “low threshold requirement for initial preparation of an EIR
[which] reflects a preference for resolving doubts in favor of environmental review when the question is
whether any such review is warranted.” {League for Protection of Oakland’s Architectural etc. Resources
v. City of Oakland (1997) 52 Cal.App.4"‘ 896, 905.) Here, area residents have pointed out the
deficiencies in the MND and have provided sufficient substantial evidence of potential traffic impacts
such that an EIR should be prepared for this Project.

The MND is inadequate and incomplete because it:

Used incorrect data

Undercounted cars

Did not include 100 staff trips in counts (table 6 of TIA)

Effectively ignores the D- and F Level of Service (LOS) at Camden Ave and Interstate 85

respectively, which will create a negative effect on the residential streets in the Cambrian

neighborhood.

e. Doesn’t prohibit the use of residential streets by buses, carpools, parent trips even though
98% of students come from outside the neighborhood, impacting the neighborhood

f. Doesn’t require the use of, nor specify, approved primary traffic arteries for buses, carpools,

o 0 T o

parent trips
MND & TDM lack specificity required

in addition the MND and TDM doesn’t clearly outline how the effect will be mitigated it only sets a goal
based on driveway counts. Since it is easy for cars to use adjacent residential streets to avoid entering
and exiting the driveway, the proposed mitigation of working with neighborhood groups to introduce
traffic calming devices to reduce proposed increases t0 traffic on residential streets and to monitor via
driveway counts is too vaguely described in the MND. The efficacy of such a plan is therefore, unknown,
and there may be remaining potential impacts. Area neighbors have commented about their first hand
observations of potential traffic impacts on residential streets surrounding the Project. Deferring
identification of mitigation measures to future study cannot supporta finding that a significant impact is
mitigated to a less than significant level, because mitigation remains uncertain. In Sundstrom v. County
of Mendocino {1988) 202 Cal.App.3d 296, a county required hydrologica! studies as conditions of a use



permit, specifying that any mitigation measures suggested by the studies would become requirements
of the permit. The Court held that unspecified future mitigation based on a future study was improper.

Non response from the Harker School

Pam Dickinson, Director of Communications at Harker School has failed to respond to email
correspondence sent Wednesday, October 3" and Friday, October 5™ regarding meeting to discuss
planned mitigation. After committing to meet in correspondence sent Tuesday, October 2 her lack of
response to two subsequent emails calls into question the willingness of the Harker School to meet their

“obligations to meet with and work with the Heighbiors to ensure traffic intrusion and environmentat

impact to the neighborhood is minimized. Attached is the email correspondence.
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Subject: Re: An Invitation from Harker
From: Brian Burke {(burkebnc@pacbell.net)
To: pamd@harker.org;

Date: Friday, October 5, 2012 1:37 PM

Pam,

_ I'missed the meeting Wednesday but understand the permit was approved, so, I want to persoanlly
welcome you to the neighborhood. Please pass on my welcome to Chis as well since I don't have his
email address,

We were pleased that the TDM included adjustments which, if implemented appropriately, will
address some of our concerns about neighborhood intrusion and traffic patterns. There are other issues
yet unresolved where the group will continue to push for change.

Again, welcome to the neighborhood and I look forward to working with you to ensure our
neighborhood streets remain primarily for local traffic.

Thank you.

Brian

From: Pam Dickinson <pamd@harker.org>

To: Brian Burke <BURKEBNC@PACBELL.NET>

Sent: Tuesday, October 2, 2012 6:36 PM
Subject: Re: An Invitation from Harker

Sounds good, Brian, and let's talk tomorrow or I'll email you this week and we'll get it set up!
Pam Dickinson, Director

Office of Communication
The Harker School

From: Brian Burke <BURKEBNC@PACRELL NET>
To: Pam Dickinson <pamd@harker org>
Subject: Re: An Invitation from Harker

- Pam,

Sorry for the delayed response, I was on the road through last night and don't normally check
- personal email when traveling.

We would be happy to meet with you to discuss our concerns and how together we can resolve
- them, We'll keep our group to a minimum, likely four, maybe five people.

. The only request we have is that legal counsel not be present. We would like to have a dialogue on
the major issues, not draft a contract, that can come later.

http://us.mg205.mail.yahoo.com/neo/launch?.partner=sbc&.rand=d 54 gtf2;5551f 10/9/2012
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Meeting at one of your campuses is fine, just let us know which one.

I look forward to hearing from you and if you need to reach me quickly, it's best by
cell. 408-464-0424@ - |

Thanks.

Brian

_On Sep 28, 2012, at 2:47 PM, Pam Dickinson wrote:

Hi, Brian!

I'm following up on our conversation at City Hall this week about getting together to discuss the
issues. We'd like to extend an invitation to meet with you and a handful of the neighbors to sit down
and review the issues, brainstorm and discuss possible solutions. We're very committed to being
good neighbors, and this may help us all best move forward and establish engoing dialogue.

Let us know when you're back in town and what day and time might work best for you and some of
the group. Maybe a group of 3-6 would be good, and we can meet on one of our campuses or at a
place of your choice.

| look forward to hearing from you!

Pam Dickinson, Director

Office of Communication

The Harker School

Est. 1893 | Kto 12 College Prep | San Jose, CA
hetp:/fwww.harker.org/ | K through Life

pamd@harker.org | Office 408,345.9273%7 - |phone | Fax 408.985.1391; - |

http://fus.mg205.mail.yahoo.com/neo/launch?.partner=sbe&.rand=d54gtf2j5551f 10/9/2012
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TO: City of San Jose Planning Dept.
FROM:  Aine O’Donovan

RE: PD12-027 Harker School Campus on Union Ave.
SUBI: Environmental Appeal of IS & MND

DATE: October 9,2012

I respectfully submit this Appeal of CSJ’s Environmental Determination for PD12-027. The reason I
_wish to appeal this Environmental Determination is that the document is incomplete. All of the issues

specified below have been previousty raised duing the City's Approval process, both-in-writing-and-ag--------

public testimony. I submitted written public comment on September 24, 2012 via email. I spoke at the
Director’s Public Hearing on September 26, 2012 and on October 3, 2012, and also submitted written
material during these Hearings. The Environmental Determination is incomplete because:

A. NO data is provided for the traffic impact to Barrett Ave. which is located approx. 100 ft. north of
the Project Site.

B. The TIA evaluated seven intersections in the regional area, none of which are the local
surrounding residential streets, i.e. Bascom Ave., White Oaks Ave, Faircrest Ave, Jacksol Ave and
Barrett Ave,

C. When traffic exits the southern driveway, it can turn right and left. The left hand turn should not be
allowed. A median is needed on Union Ave to prevent this left hand turn.

D. A Citizens Advisory Committee needs to be a requirement of the MND.
E. On site drop off for cars needs to be increased.

The MND should not be adopted as is untif the Initial Study has been updated.

My comments are as follows:

A. Initial Study - Transportation

1. p. 43, Chapter 3, section P, 2nd paragraph states that the TDM program is “designed to reduce
the amount of traffic generated by the school and its effects on the surrounding roadway systems
as described ... under impacts.” However the surrounding local residential roadway system has
NOT been evaluated.

a. Barrett Ave is 100 ft north of the Site and also borders one side of the Site. However, it is
never mentioned in the IS.
b.The TIA in the Initial Study:
» Ignores the impact of traffic to the local surrounding residential streets,
o Ignores the street parking impact to Barrett Ave and Union Ave.
« Ignores the traffic backup on southbound Union Ave which will block Barrett Ave
c. It is critical that the LOS for Barrett Ave be determined to adequately address the impact of
Harker traffic to the local surrounding neighborhood.
d.ltems to consider in the TIA re-evaluation:
s A “No Left Turn” from Northbound Union Ave onto Barrett Ave.
s+ “No Through Traffic” signs at Barrett/Union and Bascom/White Oaks”
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* The need for a crosswalk at the intersection of Barrett Ave and Union Ave
* A “Keep Clear” marking is needed at this intersection.
¢ See Figure 1 in this document for suggested locations for signage.

2. p. 44, Impacts and Mitigation, Thresholds per CEQA Checklist Chart states that “By spreading
the school start times over a time span of 40 minutes will increase the amount of traffic entering
and exiting the site before and after the school’s traffic peak hour. This will therefore reduce che

amount of traffic generated by the school during the AM peak hour by approximately 20

peicent.”

a. Counts should not be reduced for a “staggered start” — all trips occur within peak hours (7am -
Sam}, as outlined by San Jose Planning.

b. Therefore all trips should be counted. Reducing by 20% is a mis-representation of the true
impact.

3. p. 46, Impacts and Mitigation, states “The project proponent shall implement a comprehensive
shuttle bus program as part of its Transportation Demand Management (TDM) program to limit
AM peak hour vehicle trips to 350 trips or fewer.”

. How many buses will Harker use?

. At the Public Hearing on 9/26, Harker stated that there would be 5 buses.

. At the Public Hearing on 10/3, Harker stated that there would be 20 buses.

. What is the correct number of buses?

. How many buses are mandatory for the impact on LOS to be insignificant?

The number of buses required to decrease trip generation to 350 (or 206 as stated at the

community outreach meeting) needs to be clearly defined.

g. Use of buses needs to he MANDATORY.

-0 oo o

B. Harker Union Ave, TIA - Appendix E of IS

1. Chapter 5 — Project Conditions - Driveway Operations
a. p. 40, paragraph 3: The TIA recognizes significant queuing impact on Barrett Ave. and
Charmeran Ave, both residential streets. The TIA states “Queues formed on southbound Union
Avenue extending past Charmeran Avenue, on eastbound Barrett Avenue (west of Union
Avenue), and on eastbound Charmeran Avenue.”

+ The MND document does not address these Queues and does not limit use of the
surrounding local residential streets by the parents of Harker School.

* Cars should be restricted to the main arteries, such as Hwy. 85, Bascom Ave., Union Ave.
and Camden Ave.

* See Figure 2 in this document for a visual of traffic flow on Union Ave, on Barrett Ave.
and on the site.

b. p. 42, Figure 10 shows traffic exiting from the southern driveway, turning both right and left
onto Union Ave.

*  Traffic turning right will most likely attempt to enter the on-ramp to 85.

* The videos of Union Ave & 85 interchange show a very congested junction,

* Given the very short distance between the southern driveway and the 85 on-ramp, there
will be traffic chaos in this section of roadway. (Refer to the website
www.concernedcambrians.org)

* Turning left out of the southern driveway will cause additional traffic chaos.
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» Cars exiting left will need to cross two lanes of southbound traffic plus the northbound
turning lane, with an estimated 9 car queue,

* This will create a significant back-up in Harker’s exiting queue, therefore causing back-
up on Union Ave.

*  Cars should take the main arteries: Union/Camden/Bascom route, and enter 85 at the 85/
Bascom junction,

+ The likelihood is that cars will attempt to turn left on Barrett Ave. or Charmeran Ave. and
cut through the surrounding local residential streets.

* See Figure 3 in this document for a visual of traffic flow as cars exit and make a feft turn
out of the Sife on to Union Ave,

. The left turn request needs to be denied. Additlonal]y A median Island needs to be
constructed on Union Ave., preventing this left turn traffic and enforcing a right-turn only.

Chapter 5 — Project Conditions — Neighborhood Intrusions.
a. p. 45,2 paragraph - The TIA states “the route from White Oaks Avenue is circuitous.”
* There are no statements indicating that the White Oaks route will not be used,
* Are we therefore to infer that Harker parents will not use this route?
b. The high volumes of traffic on the following main thoroughfares will encourage Harker’s ase
of the surrounding local residential streets as a cut-through:
¢ The LOS at Camden/Union is currently Level D,
*  Woodard Ave.’s traffic is currently approx. 3,900 to 4,200 vpd.
+ The intersection of Union Ave. and westbound 85 Freeway is currently Level F.
¢. In particular, cars that turn left out of the property onto Union Ave will make another left turn
onto Barrett Ave, so that they can cut through residential neighborhoods and easily access the
carpool lane on 85/Bascom. There is no carpool lane on 85/Union so this is not an attractive
route for those trying to head North on 85 during peak AM period (according to the TIA, 47%
of Harker families will travel 85 South so we can assume that 47% will travel 85 North after
they drop off their child at school).
d. Figure 12 indicates:
* The daily traffic volume on Barrett Ave between Union Ave and Esther Dr. is at 1730
vpd.
* Page 45 states that typical carrying capacity for neighborhood streets ranges between
1200 and 1800 vpd.
*  When Harker’s school traffic starts to use Barrett Ave., traffic volume on this street will
quickly exceed 1800 vpd
d. The TIA
* Ignores the impact of traffic to the [ocal surrounding residential streets.
* Ignores the street parking impact to Barrett Ave and Union Ave,
* Ignores the traffic backup on southbound Union Ave which will block Barrett Ave
¢. Quening and parking (to unload students) on [ocal residential streets are not in alignment with
San Jose policy for “Automobiles, bicycles, and trucks are accommodated equally in the
roadway, Transit use is rare. These streets accommodate low volumes of local traffic and
primarily provide access to property. Through traffic is discouraged. Neighborhood traffic
management strategies to slow and discourage through automobile and truck traffic may be
appropriate. Pedestrians are accommodated with sidewalks or paths.”
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g. Figure 6 in the TIA indicates that only 1% of the AM trip distribution will flow along
Charmeran Ave and 1% will flow along Barrett Ave. This grossly underestimates the
amount of traffic that will cut through the neighborhood.

3. Chapter 5 - Project Conditions — Transportation System Impacts & Mitigation Measures

a. p36, 2nd paragraph - The description states “Based on the existing Fremont shuttie ridership

(25 riders in an area with 35 students) and current subscription to the Palo Alto/Los Altos shuttle

~ being added this fall (35 riders in an area with 60 students), approximately 60 to 70 percent of
the students in areas served by shuttle buses could reasonably be assumed to use the shuttle buses
at the Union Avenue school site.

* Please refer to the Harker website which discusses bus usage ... http://news.harker.crg/
new—shuttle—service—from—peninsula—draws—more-than—two-dozen—riders—daily/. This
article was written on Sept. 18, 2012 and states that “The parent-organized Fremont
shuttle has been running for more than 15 years ... That bus has had between six and
[1 riders this year.) This number is significantly less than the 25 riders stated in the IS
(and TIA). This article also states that “Harker has introduced its first school-run
shuttie, which will serve those on the Peninsula; 25 students are riding it so far”.
Again, this number is significantly less than the 35 riders stated in the 1S (and TIA).

* I request that accurate numbers be used for bus usage and that all determinations using
these numbers be re-calculated.

4. Chapter 5 — Project Conditions - Site Plan Review

a. p. 41, paragraph 4, states “Harker currently provides on-site personnel to direct traffic for
better circulation and quicker drop-off times and should continue to provide personnel at the new
school location.”
* Per the videos of traffic at the Bucknall campus, this system is not working and major
back up occurs on residential streets. (http://concernedcambrians .org/facts/traffic-videos/)
* Therefore this description is inaccurate and is meaningless for the Union site.

5. Chapter 5 -- Project Conditions - Site Plan Review

a. p44, 2nd paragraph - The TIA states that a potential location for drop off is the Cambrian
Patk Plaza. Confirmation of usage of this car park is needed. Stating that it can be
“potentially” used is wishful thinking.

b. p43, Figure 11: Car stacking allows for approximate! y 60 cars,
¢ The number of stacked cars needs to be increased to 120.

* Extend driveway into the property so that more cars can be taken off of Union Ave.
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C. Planned Development Permit

1. p.6 bullet point 9: “Upper elementary grades (2nd through 5th grades) will begin at 8:00 a.m. and
the lower elementary grades (Kindergarten through 1st grades) will begin at 8:40 a.m”. This is
inadequate. Upper elementary grades should be 3rd-5th grades (300 students) and lower
elementary should be K-2nd (300 students) so that the number of cars is divided equally between
the two time periods.

2. p.6, bullet point 13: “The Transportation Demand Management (TDM) program shall include
designated routes for shuttle bus, carpool, and parent trips that utilize primary arterials.” This

does not require all Harker buses and cars to use primary. artetials. It- only-requires-that-the--— -

 primary routes be indicated to those that use them., This is inadequate and needs to be addressed.

3. ps6, bullet point 14; “A neighborhood liaison has been designated for the school”. This is
inadequate. A Citizens Advisory Committee needs to be a requirement of the MND,

Thank you for your consideration:

Aine O’Donovan
4471 Tomrick Ave, San Jose, CA 95124
aine_odonovan@yahoo.com
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Figure 1
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Figure 2
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Notice of Environmental Appeal of PD12-027

Submitted by Jeff Bollini on October 9, 2012

Dear City Planning / City Councit:

.l.am.appealing.Planned.Development Permit PD12-027..The monitoring.and.. ...

reporting program for Approval Condition 17d (Transportation} is not
comprehensive enough to ensure that the significant environmental effects from
project-generated traffic will be adequately mitigated.

With this appeal, | am seeking only one improvement to the Planned
Development Permit —the mitigation monitoring program must attempt to count
all project-generated traffic and must not be limited to counting only driveway
traffic.

Shuttle buses, street drop-offs, and parents who park and walk their children all
produce traffic but under the current traffic counting rules they would not be
counted. When faced with the possibility of having to reduce enroliment, Harker
might be tempted to ask parents to drop off students along Barrett Ave or Union
Ave. Parents would likely be supportive of this since it would allow Harker to
keep enrollment at the maximum permitted level and no there would be no
downsizing. It's not hard to imagine 50 to 100 cars doing this each day during the
traffic monitoring period and thereby shielding 100 to 200 vehicle trips from the
AM peak hour measurement.

At the conclusion of the 10/3 public hearing at City Hall, | briefly discussed this
loophole with Chris Nikoloff, Pam Dickinson, and one other person from Harker
School. We all shared a pleasant conversation (including a joke about how Harker
wouldn’t allow “cheating” even if faced with an enroliment reduction that would
cost them $30K per student) and agreed that we should have a meeting together.

Brian Burke, one of my Cambrian neighbors, made an attempt via email to set up
the meeting with Ms Dickinson and Mr Nikoloff. We had hoped to talk with them
about some of our concerns and perhaps reach an agreement. Unfortunately

1




Brian’s last email to Pam went unanswered and we have not been able to meet
with anyone from Harker. We would have preferred to work together with
Harker on this but we were unable to do so before the appeal deadline.

Here are the recommendations that | submitted at the 10/3 public hearing:

The Traffic Monitoring Plan should count each of these conditions as a
_.xehicle trip:

1) Enters the parking lot

2) Exits the parking lot

3) Arrives at the frontage {4525 Union Ave) to wait for, pickup, or unload
students or staff

4) Departs from the frontage (4525 Union Ave) after waiting for, picking
up, or unloading students or staff

5) Arrives and stops/parks along Union, Barrett, Esther, Charmeran,
Herring, Logic, Cole, Conway, Bronson, or Branham to wait for, pick up,
or unload students or staff

6) Departs from stopping/parking along Union, Barrett, Esther, Charmeran,
Herring, Logic, Cole, Conway, Bronson, or Branham after waiting for,
picking up, or unloading students or staff

| ask that you accept this appeal and revise the traffic monitoring plan. As stated
on page 7 of the “Tracking CEQA Mitigation Measures Under AB 3180” document,
San Jose City Government “cannot escape its responsibility for ensuring the
adequacy of the program.”

Thank you,
Jeff Bollini

Additional Comments for Appeal:

At the Sep 26 public hearing | introduced evidence that the original Traffic Impact
Analysis overstates Harker’s current shuttle ridership rate by 100%. The 9/18
Harker online newsletter published a story about Harker shuttle service. The
shuttles are not being used by 60% to 70% of the area students as was claimed in
the TIA. The true rate is only 33%.



Since shuttles are the key element of Harker’s mitigation plan, | am seriously
concerned that the MND is based on a false hope of high ridership.

The spirit of the traffic mitigation plan is to limit the number of vehicle trips to
350 per AM peak hour for all school-associated vehicles, not just those that enter
and exit the driveway.

--Harker School.is funded mostly by student tuition.- If they have trouble reaching

the desired shuttle or carpool ridership of 60% then it would behoove them to
find an alternate way of staying below the AM peak hour limit, such park-and-
walk or dropping off on a nearby street.

As stated on Page 7 of the “Tracking CEQA Mitigation Measures Under AB 3180”
document:

The task of designing monitoring and reporting programs is the
responsibility of the public agency which is approving the project. Although
a public agency may delegate this work, the agency cannot escape its
responsibility for ensuring the adequacy of the program.

Mitigation measures are the specific requirements which will minimize,
avoid, rectify, reduce, eliminate, or compensate for significant
environmental effects.

A monitoring and reporting program’s effectiveness depends in large part
upon the quality of the mitigation measures themselves.

The current mitigation measurement plan has a loophole. It needs to be modified
to ensure compliance and to ensure that the environmental effect of traffic from
this project is not falsely considered mitigated.

The last thing I'd like to include in this appeal is the following statements about
Monitoring, Program Administration, and Cost Recovery taken from the “Tracking
CEQA Mitigation Measures Under AB 3180” document:




e The mitigation plan should contain provisions for funding monitoring
activities, including the imposition of fees. [Page 9]

e Project monitors, whether agency staff or contract personnel, should be
given clear written guidance regarding the mitigation measures to be
monitored and reported on. [Page 10]

e Section 21089 authorizes the lead agency to “charge and collect a
reasonable fee from any person proposing a project subject to [CEQA] in

necessary to comply with {CEQA] on the project.” This express authority
allows the lead agency to levy fees to cover the costs of mitigation
monitoring or reporting programs. The fee is limited to the estimated
cost of the program, including the agency’s administrative costs. Fees
may be used to cover the cost of agency staff, as well as the cost of
hiring special monitors or consultants, if needed. [Page 11}

The City of San Jose is presently experiencing budget woes. 1t might be
worthwhile to the city to request that Harker School cover the cost of the
monitoring fees and administrative costs.




vy name is Jeff Bollini and I have lived at 4489 Jacksol Drive for 12 years.

he MND is inaccurate. It uses erroneous data from the TIA and overstates the trip
zduction from shuttles.

lease refer to Page 36 of the TIA. [VISUAL #1]

ne traffic analysis states that the existing Fremont Shuttle has 25 riders and that the
alo Alto Shuttle has 35 riders.

t further claims 60 to 70 percent of the students could "reasonably be expected" to use
auttle buses to get to the Union site.

11 of these claims are wrong.

lease refer to the Harker Newsletter. [VISUAL #2]
nis Harker newsletter from September 18th has the true facts.

ne Fremont Shuttle, which has existed for 15 years, has only had 6 to 11 riders this
2ar.

he Palo Alto shuttle has only had 25 riders.
lease refer to the Claimed versus Actual data. [VISUAL #3]

hile the TIA claims the Fremont shuttle has 71% ridership, the truth is its only 23%.
he TIA claims the Palo Alto shuttle has 58% ridership. The truth is its only 42%.

he shuttle bus mitigation proposed in the MND overstates its benefit by 100%. Actual
idership is 50% less than what was claimed. The Fremont shuttle has operated for 15
zars and can only must 23% ridership.

he MND is incomplete. It completely leaves out the impact of traffic on Barrett and the
ntersection of Barrett and Union. It fails to address "car queuing” on the streets
szading into the site.

he MND is inaccurate. It overstates the benefit of busing by 100%.

urge that the MND and the planned development permit be denied.

pank you.

submitted by Jeff Bollini on Sep 26, 2012




Freewny Mitigation Measures

As shown in Table 8, the project would add more than 1 percent of the freeway's capacity to five of the
eleven study freeway segments currently operating at LOS F thus creating a freeway impact. Harker will
need to reduce the amount of traffic it adds to the freeway segments to reduce the impact to a less-than-
significant level. This can be accomplished through 3 comprehensive shutlle bus program.

In addition to the current Fremont residents that are receiving shuttle services, Haiker will provide
additional buses to sewve the Evergreen/Sutver Creek area of San Jose, Palo Alto, Los Altos, Mountain View,
in Flaure 9. These areas are home to 300 to 310

urrent subscription to the Palo Alto/Los Altos shuttle being added this Fali (35 riders in an area vith 80
tudents), approxirately 60 to 70 percent of the students in areas served by shuttle buses could

he 240 AM peak hour vehicle trips (120 inbound and 120 outbound) and 160 PM peak hour trips (80
inbound and 80 outhound). Table 9 shows the freeway volumes after shuttle service reductions,

TABLE 9 FREEWAY PROJECT VOLUMES BEFORE AND AFTER SHUTTLE MITIGATION

TlmePermd S

Total Trips 163 41 204 121 34 155

Shuttle ]
AM Peak Howr  Reduction (%0) (30) (120) 0) (30} (120)
Met New Trips 73 i1 84 31 4 a5
Total Trips 93 26 119 107 27 134
Shutthe ;
PM Peak Hour Reduction {60) {20} {80} {60) {20) {80}
Net New Trips 33 6 39 47 7 54

Notes: NB = Northbound, S8 = Scuthbound
Soutce; Fehr & Peers, August 2012,

6
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Faature Story

New Shuttle Service from Peninsula Draws
More Tha

Dozen Riders Daily

Top Stories: £agles Swim, $pike and Fight in Vater Polo, Volleybstl and Foolball as Season Ramps Up  League Play itas

search...

Tha cellected speeches and
cohusna of Chris Riksdoff,
Head of School

2y William C1ace8] | Sep. 18,2012

I AVERIE Campus Update

ere nNas been a parenty

ula shutle will complement, sohing,
for some families, the knotty issue of driving te drop students, ihen returning lo thelr
hame area for woik

The shutle makes one stop in Poitola Valley, one in Los Altos, then heads Lo the
middie schoot where upper schoo! students ransfer to a walling bus that lakes
thami to their campus, while the shuttle Hselt continues onto the fovrer schoal.

Costis quite reasonable at 525 per sfudent per week, wilh discounts for families of lhree or mofe
riders. Aside from culling down on gollution and traffic, and saving parents” time, Pip Sanders
(Zoe, grade 4}, said, ‘Running the shutlle expands Harkers outreach and accessibility to families
viho {ive some dislance from Harker*

| would tove 10 see our ridarship increasel” sald Heather Pervotia, Harker lransporation
manager. ‘itot only does it decrease trafiic on our campuses, it gives a sense of bonding to the
sfudants. Fhey are able to get to know other students from thelr neighborhood that they may
ofhervise not haye known, H can also be an opportunity to get some last minute studying done
before class.”

Hatker is open to expanding tie senice lo other areas, loo. “We are hoping that the succass of
thls roule will lead (o others, and we wiil be exploring those possibilities over the course of lls
year uslng the same market testing methods we did for this one,” sald Greqg Lawson, asshstant
head of school for student affairs.

The patent-crganized Fremont shutlle has been running for more than 15 years, sald tfonica
Kumar (Gauray, ¢rade 11; Maya, geade 7), who oraanizes the shutle. Thal bus has had betwean
six and 11 fiders this ly son Is nov a junior and he took the shulile kon ¥indergarten un
d ditving himsell, she said. ‘Iy daughter is stilllaking the shutile.

“Tha shuille saves time for busy pasenls and makes sure ¥ids gello school safely and on time!”

Most Viewed Posts - Last 30 Days

Harker Dancers Wit lnvites to HEL Pro Bowt
and London at Suminer Dance Camp

A5 Upper Schoot Sludents Hamed Hational
Ieril Semitinalists

Class of 2016 Welcomed in Grand Faslion at
Matricutation Ceremony

Ltemorial Scheduled for Former Global £d
Director Bill Bost

{UPDATED] 21 Class of 2012 Blembers Win
Hationa! Merit Schotarships

Harker Shines in 2012 Physlcs Bowl

Rising Senlor’s Team Wins first Place al
interrationat Linguistics Olymplad

Schoo! Founder's Graadson Visits Canpus

{Update} Harker Atumaus Trains with Olympic
Coach, Swims in Olympic Trials

submilted by Jeff Bollin on Scp 26, 2032




Clatmed vs Actual

Shuttle Area . MaxStudents.  #Riders % Usage  #Riders % Usage

Fremont 35 25 71% 8 23%
Palo Alto/Los Altos 60 35 58 25 42%

The shuttle bus mitigation proposed in the TIA and MND is overstated by 100%.
Actual ridership is 50% less than what was claimed,
Fremont shuttle has operated for 15 full years yet has only 23% usage.

Err on the side of caution. Assume 30% adoption on average.

Submitted by leff Bollin on Sep 26, 2012




y name is Jeff Bollini and I live at 4489 Jacksol Drive,
35 we all know, this project WILL create new traffic.

1t here's a quote from Page 7 of the Pilanned Development Permit...
lhe TDM Program shall be monitored by conducting driveway traffic counts.”

ader this monitoring plan, only vehicles that enter and exit the parking lot will be
sunted.

arat about shuttle buses that drop off students in front of the school?
a2ey don't enter the parking lot so they won't bhe counted,.

anat about parents who park on Barrett, Union, Charmeran, Esther, Cole, or at Xilinx and

1ey don't enter the parking lot so they won't be counted.

rat about parents who drive down Barrett and let their kids exit and walk the rest of
ae way?
rey don't enter the parking lot so they won't be counted.

1y school-related car or bus generates traffic as it arrives AND as it departs.
1e intent of mitigation and monitoring is to reduce the traffic impact.
afortunately, the monitoring plan, as it is currently written, is very easy to evade,

VISUAL #1]

request that the monitoring plan be modified to count all wvehicular traffic

aat meets any of the following conditions:

1) enters the parking lot

2) exits the parking lot

3) arrives at the frontage to wait for, pick up, or unlcocad students or staff

4) departs from the frontage after waiting for, picking up, or unloading students or
caff

5) arrives and stops or parks along the neighboring streets to wait for, pick up, or
1load students or staff

5) departs after stopping or parking along neighboring streets to wait for, pick up, or
1load students or staff

1is modification will close a loophole,
[ will eliminate an opportunity to evade.
£ will ensure that all school traffic is fairly counted,

aank vyou.

Submitted by Jeff Bollini on Oct 3, 2012




The Traffic Monitoring Plan should count each of these
conditions as a vehicle trip:

1) Enters the parking lot

2) Exits the parking lot

3) Arrives at the frontage (4525 Union Ave) to wait for, pick
up, or unload students or staff

4) Departs from the frontage (4525 Union Ave) after waiting
for, picking up, or unloading students or staff

5) Arrives and stops/parks along Union, Barrett, Esther,
Charmeran, Herring, Logic, Cole, Conway, Bronson, or
Branham to wait for, pick up, or unload students or staff

6) Departs from stopping/parking along Union, Barrett,
Esther, Charmeran, Herring, Logic, Cole, Conway, Bronson,
or Branham after waiting for, picking up, or unloading
students or staff

It is unreasonable to only conduct driveway traffic counts.

Bonus video from Bucknall K-5 Campus:
http://www.youtube.com/watch?v=oMPGMVxiSY4
Parents that park-and-walk along street should be counted.

[Eui;mitteci by Jeff Boitini_(;;act 3, 2012 ]
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Introduction

ewton’s Law provides that for every ac-
tion there is an equal and opposite reac-
tion. CEQA on the othex hand p1 0V1des

potential mgmﬁcant adverse envnonmental im-
pacts, measures must be taken which will limit or
avoid that impact. These may include conditions
of approval, revisions to the project, and, less fre-
quently, approving an alternative project with
fewer impacts, Where such measures are imposed,
there must be a program for monitoring or report-
ing on the project’s compliance with those mea-
sures.

Section 21081 .6 of the Public Resources Code
requires all state and local agencies to establish
monitoring or reporting programs whenever ap-
proval of a project relies upon a mitigated nega-
tive declaration or an environmental impact report
(EIR). The monitoring or reporting program must
ensure implementation of the measures being im-
posed to mitigate or avoid the significant adverse
environmental impacts identified in the mitigated
negative declaration or EIR,

The Office of Planning and Research (OPR)
has written this advisory publication to offer lo-

cal governments basic information and practical
advice about how they may comply with the miti-
gation monitoring and reporting program require-

ments.-It-is-supplementary-to,and-not-an-amend- - —

ment or revision of, the California Environmen-
tal Quality Act Guidelines. Accordingly, this pub-
lication represents the informal guidance of OPR
regarding compliance with Section 21081.6, but
is not a regulation, This is part of OPR’s public
education and training program for planners, de-
velopers, and others.

The following suggestions are not the only
methods of implementing Section 21081.6. The
examples that follow are illustrative and not lim-
iting. Agencies can develop their own programs
to the meet the variety of projects and unique cir-
cumstances which they encounter.

The third edition of Tracking CEQA Mitiga-
tion Measures Under AB 3180 is based upon the
law as it existed on January 1, 1996. Readers
should refer to the most recent CEQA statute to
ensure that they are meeting all current require-
ments. Code citations in this document are to the
Public Resources Code, unless otherwise noted.
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A Brief History of AB 3180

espite CEQA’s emphasis on mitigation,
until {988 the Act did not require that
agencies take actions to ensure that re-

mitigation. The legislation was signed into [aw by
Governor Deukmejian in September of 1988
(Chapter 1232, Statutes 1988) and took effect on

quned mitigation measures and project revisions
were indeed being implemented, When reports of
gross disregard for mitigation requirements
reached the State Legislature in that year, it re-
sponded by enacting AB 3180 (Cortese). Section
21081.6 of the Public Resources Code, added by
this bill, provides that whenever a mitigated nega-
tive declaration is adopted or a public agency is
responsible for mitigation pursuant to an EIR, the
agency must adopt a program for monitoring or
reporting on project compliance with the adopted

January 1, 1989.

OPR published the first edition of Tracking
Mitigation Measures in early 1989 to provide guid-
ance to local agencies in complying with the re-
guirements of Section 21081.6. Expert publica-
tions and the efforts of U.C. Extension instructors
have continued this education, As a result, by 1993,
approximately 75% of cities and counties had en-
acted measures to comply with AB 3180. This
edition of Tracking Mitigation Measures updates
the advice offered by its predecessor.
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Programs Required by
Section 21081.6

ection 21081.6 establishes two distinct re-
quirements for agencies involved in the
CEQA process. Subdivisions (a) and (b)

information can be used by staff and
decisionmakers to shape future mitigation mea-
sures.

of the section relate to mitigation monitoring and
reporting, and the obligation to mitigate signifi-
cant effects where possible. Subdivision (c), which
was amended into the code by AB 375 of 1992, is
almost a non-sequitur. Its subject is the responsi-
bility of responsible and trustee agencies during
consultation on a negative declaration or EIR.

Pursuant to subdivision (a), whenever a pub-
lic agency either: (1) adopts a mitigated negative
declaration, or (2) completes an EIR and makes a
finding pursuant to Section 21081(a) of the Pub-
lic Resources Code taking responsibility for miti-
gation identified in the EIR, the agency must adopt
a program of monitoring or reporting which will
ensure that mitigation measures are complied with
during implementation of the project. When
changes have been incorporated into the project
at the request of an agency having jurisdiction by
law over natural resources affected by the project,
that agency, if so requested by the lead or respon-
sible agency, must prepare and submit a proposed
reporting or monitoring program for the changes.

A project which is exempt from CEQA, or for
which a simple (i.e., not mitigated) negative dec-
laration has been prepared requires no AB 3180
program. In addition, no program is required for
projects which are disapproved by the agency. Nor
is a program required to address those mitigation
measures which the agency has found to be either
the responsibility of another agency or infeasible,
pursuant to subdivisions (b) and (¢) of Section
21081.

Besides ensuring implementation of mitiga-
tion measures, as required by statute, a monitor-
ing or reporting program may provide feedback
to staff and decisionmakers regarding the effec-
tiveness of mitigating actions. Such experiential

Subdivision (b) of Section 21081.6 requires
that mitigation measures be "fully enforceable
through permit conditions, agreements, or other
measures." Incorporating the mitigation measures
into the conditions of approval applied to the
project meets this requirement. Where the project
consists of a general plan (or other type of policy
plan}, a regulation, or a public project, the mitiga-
tion measures can be incorporated into the poli-
cies of the plan, the regulations themselves, or the
design of the project to meet the enforceability
requirement.

Subdivision (c) creates a requirement for re-
sponsible and trustee agencies which have identi-
fied a significant impact during consultation on a
negative declaration or EIR. This requirement is
not directly related to mitigation monitoring or
reporting programs, nor is it limited to those situ-
ations which require mitigation monitoring or re-
porting. We will discuss it only briefly before
moving on.

Pursuant to subdivision (c), when a respon-
sible or trustee agency suggests mitigation mea-
sures to address a significant impact which that
agency has identified during consultation, it must
either provide the lead agency with “complete and
detailed performance objectives” (i.e., standards
by which to meet specific objectives of the respon-
sible or trustee agency) for those measures or re-
fer the lead agency to readily available guidelines
which would be the functional equivalent of such
objectives. The mitigation measures suggested by
aresponsible or trustee agency are limited to those
within the statutory authority of that agency (Sec-
tion 21080.4). In effect, a responsible or trustee
agency is required to limit its requests for mitiga-
tion measures to those subjects over which it has
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regulatory powers and to provide the lead agency
with sufficient information to allow the lead
agency to effectively fashion such measures.
The requirements of subdivision (c) impact the
lead agency’s mitigation monitoring or reporting
program to the extent that the lead agency imposes
such measures on the project. It does not alter the

lead agency’s responsibility for determining, on
the basis of the evidence before it, whether a sig-
nificant effect exists and how it may be mitigated.
When the lead agency does not adopt those mea-
sures, it need not address them in a monitoring or
reporting program.
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Reporting Programs

itigation Monitoring or

. EQA requires that each public agency
" adopt objectives, criteria, and specific
procedures to administer its responsibili-

mitigation measures, a quick look at mitigation
measures wﬂl be the ﬁxst 1tcm m L our dlscussmn

ties under the Act and the CEQA Guidelines (Sec-
tion 21082). Accordingly, local agencies should
revise their adopted CEQA guidelines and proce-
dures as necessary to include the requirements of
Sectlon 21081 6

ing the adequacy of the pro'gram

Each city and county may adopt programs
which match their unique circumstances. The con-
tents and complexity of the programs may be ex-
pected to vary based on the characteristics of the
project being approved, the environmental effects
being mitigated, and the nature of the mitigation
measures themselves. Further, the public agency
may choose whether its program will monitor
mitigation, report on mitigation, or both.

The statute does not define the terms “repott-
ing” or “monitoring,” leaving this to the interpre-
tation of the affected agency. Later in this section,
we will offer simple definitions for discussion
purposes. In practice, however, there is no clear
distinction between monitoring and reporting, and
the program best suited to ensuting compliance
with mitigation measures will generally involve
elements of both, For example, reporting requires
the agency to monitor mitigation at some point in
time. Likewise, a monitoring program can include
regular reports to the decisionmaking body.

Riitigation Measures

Since the purpose of a monitoting or report-
ing program is to ensure the implementation of

nate, o -empensate'for 31ga1ﬁcant:env1ronmen—
tal effects. See Section 15370 of the CEQA Guide-
lmes f01 a full deﬁmtlon

ment, they are difﬁcult to report on and monitor.
Here are some suggestions for preparing miti-
gation measures:

1 Certainty: Avoid using the words “may” or
“should” when the intent is to direct some re-
quired action. “Will” or “shall” are much bet-
ter. Avoid measures that are conditioned on
feasibility (i.e., required “where feasible™)
rather than applied directly or at a specified
stage in the project.

Measures should be written in clear de-
claratory language. Specify what is required
to be done, how is to be done, when it must be
done, and who is responsible for ensuring its
completion.

2 Performance: Include specific minimum,
measurable performance standards in all quan-
titative measures, and if possible, contingency
plans if the performance standards are not met.

3 Authority: CEQA does not provide indepen-
dent authority to carry out mitigation (Section
21004). Measures which are not based on
some other authority (i.e., zoning code, tree
preservation ordinance, development agree-
ment, impact fee ordinance, subdivision ordi-
nance, etc.) are unenforceable. Monitoring or
reporting on their implementation would
clearly be problematic.
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4 Continuity and Consistency: To the extent
possible, integrate measures with existing
policy and regulatory systems, and inspection
or review schedules. Where the mitigation
measures ate regulatory in nature, for example,
design them as conditions of approval within
the context of the zoning, subdivision, or other
ordinances. Further, mitigation measures must
take applicable general plan and specific plan

those policies.

5 Feasibility: Above all, measures must be fea-
sible to undertake and complete. Avoid the trap
of imposing mitigation measures that are based
upon future activities of uncertain outcome.
For example, the court in Sundstrom v. County
of Mendocino (1988) 202 Cal.App.3d 296
overturned the county’s negative declaration
for a motel project because the county required
a study of potential sewage disposal methods
rather than actions which would mitigate sew-
age impacts. A measure that did not mitigate
the impact could not be the basis for a finding
that impacts were mitigated.

Although infeasibility becomes obvious as
the agency attempts to monitor or report on
implementation, by that time it is too late.
Early in the process of developing mitigation
measures, the EIR or negative declaration
preparer should consider how implementation
of each measure is to be reported on or moni-
tored. This offers a convenient feasibility test.

Reporting

For purposes of simplification, “reporting”
may be defined as a written review of mitigation
activities that is presented to the approving body
by either staff or the project developer. A report
may be required at various stages during project
implementation and upon completion of the
project.

Reporting without detailed monitoring is
suited to projects which have readily measurable
or quantitative mitigation measures or which al-
ready involve regular review. For example, the

annual report on general plan status required un-
der Government Code Section 65400 may serve
as the reporting program for a city or county gen-
eral plan as long as it meets the requirements of
Section 21081.6. Reporting is also suited to simple
projects where a means of reviewing project com-
pliance already exists, such as issuance of build-
ing permits and related inspections.

A program for reporting on the implementa-
tion of mitigation measures should contain at least

—the following-components:

1 A list of the mitigation measures being re-
ported on.

2 Standards for determining compliance with
each mitigation measure and the related con-
dition of approval.

3 A schedule for making one or more reports to
the approving agency regarding the level of
compliance of the project with the required
mitigation measures and related conditions of
approval. The program may set out the stages
of the project at which each mitigation mea-
sure must be implemented (Christward Min-
istry v. County of San Diego (1993) 13
Cal.App.4th 31,49).

4 A statement which identifies the person or
agency, public or private, responsible for re-
viewing the project and for preparing and
making the report to the agency.

These components may be combined in a check-
list, matrix, or other representation of the required
mitigation measures or revisions, any related con-
ditions of approval, the persons or agencies re-
sponsible for ensuring their completion, and the
responsible person’s or agency representative’s
affirmation of completion. In some cases, where
mitigation will occur in stages during the project,
or a mitigation measure contains more than one
part, preparing a checklist for each mitigation
measure may be an effective approach,

Konitoring

“Monitoring” can be described as a continu-
ous, ongoing process of project oversight. Moni-




toring, rather than simply reporting, is suited to
projects with complex mitigation measures, such
as wetlands restoration or archeological protec-
tion, which may exceed the expertise of the local
agency to oversee, which are expected to be imple-
mented over a period of time, or which require
careful implementation to assure compliance,

A program for monitoring the implementation
of mitigation measures should contain at least the
following components:

Tracking CEQA Mitigation Measures Under AB 3180

cluding conditions of approval). This might
include “stop work” authority, permit revoca-
tion proceedings, or civil enforcement proce-
dures. This can also include administrative
appeal procedures.

Some agencies prepare a separate worksheet
describing ecach mitigation measure and its moni-
toring requirements. These worksheets are pro-
vided to the monitors.

1 A list of the mitigation measures or revisions
and related conditions of approval which have
been adopted for the project by the agency.

2 A schedule for regularly checking on the
project’s compliance with the mitigation mea-
sures or project revisions and related condi-
tions of approval, including progress toward
meeting specified standards, if any. The pro-
gram may set out the stages of the project at
which each mitigation measure must be imple-
mented (Christward Ministry v. County of San
Diego (1993) 13 Cal App.4th 31, 49).

3 A means of recording compliance at the time
of each check.

4 A statement assigning responsibility for moni-
toring implementation of the mitigation mea-
sures and related conditions of approval to
specific persons or agencies, public or private.

5 If monitoring duties are contracted to private
individuals or firms, provisions for ensuring
that monitoring reflects the independent judg-
ment of the public agency. Such provisions
might include requiring the submittal of regu-
lar progress reports to the agency, establish-
ing a mechanism for appealing actions of the
contractor to the agency for decision, or se-
lection of the contractor by the agency (as
opposed to solely by the applicant). Regard-
less of whether monitoring is performed by
the agency or a contractor, the agency retains
the ultimate legal responsibility for satisfying
the requirements of section 21081.6.

6 Provisions for funding monitoring activities,
including the imposition of fees:

7 Provisions for responding to a failure to com-
ply with any required mitigation measure (in-

Genevral Approaches to Reporting and
Monitoring

Following are two basic approaches which an
agency might use:

1 Jurisdictional Framework: A standard miti-
gation monitoring and reporting ordinance or
guidelines adopted by the jurisdiction may
establish the basis for individually tailored
programs, This framework would express the
relative roles of involved agencies, staff, and
project proponents; establish administrative
procedures; lay out a standardized format for
reporting or monitoring programs; establish
general timetables; and provide or identify
enforcement mechanisms, It may also include
standard methods of reporting or monitoring
for common mitigation measures.

Standardizing the framework for monitor-
ing or reporting programs promotes consis-
tency and thoroughness in reporting or moni-
toring activities.

2 Project Specific: Develop a new, specially tai-
lored program for each project which triggers
Section 21081.6. Such a program may be im-
posed under the regulatory authority of the
agency. Compliance could be required as a
condition of project approval or, if a frame-
work ordinance is in place, by reference to that
ordinance,

This may be the best way to approach large
and complicated development projects which
will have special monitoring requirements, It
is useful where a standardized program alone
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may be inadequate to such a situation. This
approach may also make sense for small cit-
ies and counties which adopt EIRs or mitigated
negative declarations infrequently.

Regardless of the method chosen, a draft AB
3180 program should be made available to deci-
sionmakers prior to the formal adoption of either
a mitigated negative declaration or the EIR-related
findings in Section 21081 (a).

for completion or compliance; and (8) verifica-
tion of compliance. Some agencies also include a
checklist to summarize the monitoring or report-
ing record.

When the program is a relatively simple one,
a checklist rather than a worksheet may suffice to
guide inspections, record findings, and certify
compliance.

lmplementation

............................. Although""not required to dO"‘SO'; some-agen-
cies choose to circulate the draft program during
consultation on the draft environmental document,
This allows public and agency comments on the
effectiveness of both mitigation measures and the
associated monitoring or reporting program. When
circulating a draft, the agency should specify that
the program is not final and is subject to change
prior to adoption.

Ultimately, the agency must enact a program
which reflects the mitigation or project revisions
adopted as part of the mitigated negative declara-
tion or subject to findings under Section 21081
(a), regardless of what might have been in the draft
documents. If mitigation measures are revised,
added or dropped prior to approval of the project,
the adopted AB 3180 program must reflect those
changes.

Program Administration

_ 'héf'd'g"éﬁéyﬁ" -
tract personnel; should be given clear written. guzd‘
: ._mltlgatmn ‘measures to be
monitored and reported on. This is particularly
important in those cases, such as where a large
private project is involved, the applicant will per-
form the actual monitoring. Further, when com-
pliance is achieved, there should be a clear “sign
off” by the appropriate agency to ensure that this
compliance is documented.

Worksheets offer a convenient means of track-
ing compliance. Worksheets can be used to ex-
press: (1) impact being mitigated; (2) mitigation
measure for that impact; (3) implementor; (4)
monitor; (5) monitoring requirements; (6) fre-
quency of monitoring or reporting; (7) standards

10

In order to maximize efficiency in implement-
ing a monitoring or reporting program, the agency
should make every effort to integrate the require-
ments of the program with its current land use
regulations and inspection procedures. This ap-
plies whether the program is comprehensive or
project specific. As a general rule, the more that
mitigation monitoring or reporting programs can
utilize existing procedures and requirements, the
easier those programs may be to implement. The
more that such programs work outside usual pro-
cedures, the more expensive and time consuming
they may be to implement.

This is not intended to say that a program
should monitor or report on zoning or other regu-
lations that are not mitigation measures. While
working within the existing regulatory system, the
program’s scope is limited to mitigation measures
resulting from the project’s mitigated negative
declaration or EIR.

Enforcement

CEQA does not create new authority for agen-
cies to carry out or enforce mitigation measures.,
Agencies must rely upon the authority conferred
by other laws. In the case of a city or county, this
would include local zoning, subdivision, and re-
lated land use regulations. Typically, enforcement
procedures are enacted by ordinance and provide
for administrative dispute resolution .

OPR recommends that if a jurisdiction-wide
AB 3180 program is adopted, that it contain, or
reference other existing regulations which would
enforce compliance with the mitigation measures.
A jurisdiction-wide program that includes enforce-




ment regulations must be adopted by ordinance
in order to be effective. In the absence of a juris-
diction-wide AB 3180 ordinance, individual miti-
gation monitoring or reporting programs should
reference those existing regulations, such as the
zoning ordinance, that will provide enforcement.

Cost Recovery

- Sectmn ?23{}89 "uthonzes the lcad agency to

suitants' it neecied

Fees for complex AB 3180 programs, such as
those involving long-term monitoring or continu-
ous observation over time, are often charged on
the basis of time and work. Flat fees are usually
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charged when the AB 3180 program involves rou-
tine inspections and reporting. In practice, hourly
fees and flat fees charged on a sliding scale based
on project type or size are equally popular among
cities and counties.

Responsible and Trustee Agencies

Lead and responsible agencies may adopt dif-
ferent AB 3180 programs for the same project.

This isbecause the agencies often-do not-adopt——

the same set of mitigation measures. In general.
when a lead agency approves a project for which
an EIR was prepared, it adopts feasible mitiga-
tion measures for those portions of the project
which it controls or regulates. In turn, the respon-
sible agency adopts only the mitigation measures
pertinent to its statutory authority. Under ideal cir-
cumstances the programs of the lead and respon-
sible agencies, when taken together, should moni-
tor or report upon all of the adopted mitigation
measures and project revisions,

Section 21081.6 does not require agencies to
duplicate monitoring programs. Agencies can
avoid potential duplication by coordinating their
refative roles during the consultation process.

1
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Section 21081.6

Common Guestions Regarding

number of issues commonly arise in com-
plying with Section 21081.6. In many in-
stances, there may be a variety of ways

tance. The cost of the consultant may be borne by
the agency or charged to the project proponent.

to resolve a particular concern; the following dis-
cussion is intended to stimulate thinking rather
than to represent the only solutions. Here are some
responses to commonly asked questions .

Question:

What does Section 21081.6 require when an EIR
for an earlier project is recertified (or certified
with an addendum) and applied to a subsequent
project, avoiding the need to prepare a new EIR?
What is the requirement when a program EIR is
used as the basis for a subsequent EIR, or a later
project EIR is tiered on the earlier EIR for a plan,
program, or ordinance?

Answer:

The monitoring or reporting requirements of Sec-
tion 21081.6 apply whenever the lead agency
makes findings under Section 21081 (a) relative
to the mitigation measures or alternatives being
required of the project. An AB 3180 program must
be adopted which addresses each mitigation mea-
sure or project change for which a finding is made.
Similarly, if a project is analyzed pursuant to a
program EIR or involves tiering, an AB 3180 pro-
gram would be required for each mitigation mea-
sure or project change subject to findings under
Section 21081 (a) or required under a mitigated
Negative Declaration.

Question:

What happens when an agency has a lack of
trained personnel to monitor required mitigation
measures?

Answer:

This does not reduce the agency’s responsibility
to adopt and carry out an AB 3180 program. Out-
side consultants may be retained to provide assis-

12

Question:

What is the project planner’s role in monitoring/
reporting?

Answer:

This is Ieft to the discretion of the involved agency.
However, the relative roles of personnel should
be spelled out in either an individual or jurisdic-
tion-wide program.

Question:

What happens when the developer and the agency
personnel assigned to monitor a project have dif-
ferences of opinion over mitigation or monitoring
requirements?

Answer:

Monitoring personnel must be given sufficient
authority to ensure that the mandated mitigation
is being implemented. A jurisdictional framework
can establish methods of resolving disputes such
as administrative appeal.

Question:

Have courts added any specific requirements for
reporting or monitoring programs beyond those
established by statute?

Answer:

No. In the two cases to date (Christward Ministry
v. County of San Diego (1993) 13 Cal. App4th 31
and Rio Vista Farm Bureau v. County of Solano
(1992) 5 Cal.App4th 351), the courts have not
expanded the requirements beyond those explicit
in statute.

Question:

Must a mitigation monitoring or reporting pro-
eram address conditions of approval that are nei-
ther mitigation measures for significant effects nor




revisions to the project required pursuant to the
environmental document?

Answer:

No. An AB 3180 program must address mitiga-
tion measures and project revisions required pur-
suant to the CEQA document. A program is snof
required to address those conditions of approval
that are not related to mitigation. The agency may
monitor these other conditions at its own discre-
tion.
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essary to monitor or report on site-specific miti-
gation measures, except to the extent of being in-
cluded in the policies and standards of the plan
and considered in future land use decisions (Rio
Vista Farm Bureau v. County of Solano (1992) 5
Cal.App.4th 351, 380).

If some of the mitigation measures for the plan
are based on the subsequent adoption of new or-
dinances or regulations rather than being imple-
mented by general plan policies, progress in en-

Question:

Must a draft AB 3180 program be circulated with
the draft mitigated negative declaration or draft
EIR?

Answer:

Nothing in CEQA requires the mitigation moni-
toring program to be circulated with or included
in the EIR (Christward Ministry v. County of San
Diego (1993) 13 Cal . App 4th 31,49). Some agen-
cies do circulate drafts in conjunction with a draft
EIR. The comments received on the program can
be used to fine tune the program prior to adop-
tion. Whether an agency must respond to such
comments in the final EIR is unknown. Certainly
a case might be made that no response is neces-
sary where the draft program is not an integral
part of, but is merely circulated with, the draft EIR.
Where the program has been incorporated into the
draft EIR, there may be a need to respond to com-
ments on the draft program.

Question;

How does AB 3180 apply to actions such as adop-
tion of a general plan or rezoning where there are
no conditions of approval, and mitigation is pro-
vided by policies or regulations that are incorpo-
rated into the general plan or zoning?

Answer:

In the case of a general plan, mitigation measures
should be integrated directly into the plan’s poli-
cies (Section 21081.6(b)). The AB 3180 program
can build upon the annual general plan status re-
portrequired of each planning agency under Gov-
ernment Code Section 65400. It may not be nec-

ported on by establishing a timetable for regular
status reports to the city councit or board of su-
pervisors.

A program of regularly scheduled status re-
ports might also be suitable for monitoring or re-
porting on the mitigation measures applied to a
specific plan or rezoning. Recognize that where
the specific plan or rezoning is associated with
other actions such as a planned unit development
or subdivision, i.e., actions with a finer level of
detail than a plan or rezone, status reports may be
only one portion of the overall AB 3180 program.

The lead agency is not allowed to delay adop-
tion of a program until a subsequent discretionary
permit is required. Section 21081.6 clearly man-
dates adoption of the monitoring or reporting pro-
gram when the lead agency approves a project.
Adoption of a program cannot be put off, nor may
the program ignore qualifying mitigation measures
or required project revisions.

Question:

Should the monitoring or reporting program be
adopted as a condition of project approval?
Answer:

This depends upon the type of project and the ex-
isting regulatory scheme. In some cases, such as
where the program is based on a framework ordi-
nance, adopting the program as a condition of
approval may be redundant. In other instances,
such as where a project specific program is being
imposed, it may make sense to require compli-
ance with the program as a condition of project
approval.

13
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Examples of AB 3180

Comprehensive Programs

The City of Encinitas

Encinitas adopted a comprehensive monitor-

istering the review of long-term monitoring
plans required of applicants. The program au-
thorizes the Department to collect fees to re-

ing program in 1989, soon after AB 3180 was en-
acted. In addition to project-specific monitoring
and reporting, the program commits the city to
regular review of and reporting on city-wide im-
pacts on development fees, the mitigation mea-
sures adopted as part of the general plan, and the
progress general plan implementation.

Encinitas’ program establishes the following
basic provisions:

1 All mitigation measures are to be adopted as
conditions of project approval. The conditions
will specify a time at which implementation
is expected to be complete.

2 Project approvals will be by resolution or for-
mal notice of decision and will identify those
mitigation measures being adopted as condi-
tions. Copies of all decisions will be routed to
the affected city agencies.

3 The resolution or notice of decision will be
attached directly to all permits issued to the
project. Mitigation which requires monitoring
will be marked on the construction plans for
the inspector and contractor. No permits will
be issued until the Community Development
Department has confirmed that any precon-
struction mitigation requirements have been
completed.

4 Staff is required to confirm completion of
mitigation measures prior to signing off on city
forms. Each department is required to confirm
the measures which relate to its responsibili-
ties, coordinated by the Community Develop-
ment Department.

5 The Community Development Department is
responsible for any monitoring which occurs
after project completion. This includes admin-
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cover its costs.

6 Each department will maintain the original
program files for projects which it approves.
Copies of the documentation will be given to
each agency imposing mitigation.

A copy of Encinitas’ community-wide pro-
gram is included in the appendix.

Sacramento Metropolitan Air Quality
Management District

The district’s 1993 “Environmental Review
Guidelines” contain standardized requirements for
establishing district monitoring and reporting pro-
grams. Under these requirements, approval of the
project does not become final until the adoption
of a mitigation monitoring or reporting program.
Compliance with the adopted program is imposed
as a condition of project approval. Upon adop-
tion, the program is forwarded to the County Re-
corder for recordation in order to put the require-
ments of the program into the chain of title and
provide successors to the permittee with substan-
tive notice of the requirements. A “program
completion certificate” must be issued by the dis-
trict before the project will be considered to meet
all requirements of a program. This certificate is
also recorded, indicating that the requirements of
the program have been met.

The district’s guidelines require that district
programs contain the following standard elements:

1 A statement that the requirements of the pro-
gram run with the property involved, as op-
posed to the permittee, and all successive own-
ers.




2 A statement that the permittee must provide a
copy of the adopted program to any potential
lessee, buyer, or transferee of the involved
property.

3 A statement of the responsibilities of the ap-
plicant and the district’s environmental coor-
dinator, as well as whether other professional
expertise is necessary to complete or evaluate
of any part of the program.

4 A schedule of tasks or phases which, upon

completion certificate.

With regard to compliance, the Guidelines re-
quires the applicant to submit regular written
progress reports to the district, verified by the dis-
trictenvironmental coordinator, and to correct any
noncompliance in a timely manner.

The County of Santa Barbara

Santa Barbara County established some of the
earliest mitigation monitoring programs in the
State, monitoring large projects even before the
passage of AB 3180. The County’s Environmen-
tal Quality Assurance Programs (EQAPs), which
establish comprehensive monitoring programs for
large-scale environmentally sensitive projects
were first developed before AB 3180. An EQAP
describes the relative roles of staff, consultants,
and project proponents in the monitoring process.
It also provides specific performance standards for
compliance and the sanciions for failure to meet
those standards .

After enactment of AB 3180, the County
adopted a “Permit Compliance Procedure Manual”
to ensure compliance with mitigation measures
and conditions of approval; to initiate county
enforcement procedures; establish a systematic
and consistent approach to monitoring mitigation
measures and conditions of approval; maintain
standard mitigation monitoring and reporting re-
quirements, mitigation measures, and conditions
of approval across departmental lines; develop a
reporting program that provides feedback on the
effectiveness of mitigation measures and condi-
tions of approval; and use the feedback from moni-

completion; witl-altow-issuance of a-program——
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toring programs to develop more effective com-
prehensive planning policies. These procedures
also include reporting on the effectiveness of miti-
gation measures, even though AB 3180 does not
require this.

The manual establishes the role and authority
of the County’s Permit Compliance group to moni-
tor mitigation and conditions of approval. It also
establishes detailed administrative procedures for
monitoring and compliance activities, including

therolesand spe cific 1‘GS[JOIISibi lities-of ﬁpp] icable—————

staff, and the use of outside consultants. The
County’s “PataFase” computerized tracking sys-
tem continuously tracks cases from initial appli-
cation, to approval, to reporting, and to final com-
pliance.

Among other things, Santa Barbara County’s
procedures provide for the formal exemption of
qualifying minor projects from monitoring re-
quirements. The manual includes standard admin-
istrative forms as well.

The City of Sania Maria

Santa Maria amended its adopted CEQA pro-
cedures to establish a general mitigation monitor-
ing system, Environmental mitigation measures
imposed by the city are monitored through the
permit and plan check process. Santa Maria’s sys-
tem provides a written record of mitigation with-
out necessitating major changes to city practices.

The key to this system is a checklist that indi-
vidually identifies the mitigation measures tc be
monitored for a given project as well as the city
department responsible for monitoring each mea-
sure. Measures are checked off when they are in-
corporated into project design and when they have
been implemented. Monitoring generally takes
place during plan check and project inspection.

On-going measures which will require moni-
toring over a longer period are also handled
through a checklist. Projects are inspected or the
developer is required to submit progress reports
periodically until implementation is complete. The
city makes the final verification of the adequacy
of the measure before signing off on its complete-
ness.
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Fees are collected from project proponents to
pay for monitoring programs. Fees are limited to
actual cost,and any excess is refunded to the pro-
ponent. If consultants are needed, they are hired
by the city and their cost paid by the project pro-
ponent. A copy of the city’s program is included
in the appendix.

South Coast Air Quality Management
District

The South Coast AQMD has adopted exten-
sive guidelines covering all aspects of CEQA com-
pliance. The 1993 edition of the District’s “CEQA
Air Quality Management Handbook™ contains
detailed advice for establishing monitoring pro-
grams.

The District recommends that programs do the
following:

1 Communicate mitigation measures and report-
ing responsibilities to the applicant clearly.

2 Identity the agency which will be responsible
for monitoring each mitigation measure,
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3 Identify the time frame within which each
measure is to be completed and during which
monitoring will occur.

4 Establish specific standards or criteria for
completion of each mitigation measure.

5 Identify remedial measures which will be im-
posed in case of non-compliance.

6 Include a mechanism for periodic reporting.

The District’s handbook also recommends that

monitoring-should-be-linked-to-a-specific-pointin
the development process, such as issuance of a
grading permit, occupancy permit, building per-
mit, or construction inspection, and that mitiga-
tion measures should be limited to those which
are legally enforceable. Suggested enforcement
tools include conditions of approval, impact fees,
improvement security, development agreements,
Memoranda of Understanding, and recorded
“Conditions, Covenants, and Restrictions”
(CCRs).

An excerpt of the Handbook’s chapter on miti-
gation monitoring is included in the appendix.
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Reporting Programs

Mitigation Monitoring or

EQA requires that each public agency
adopt objectives, criteria, and specific
procedures to administer its responsibili-

mitigation measures, a quick look at mitigation
measures will be the first item in our discussion.
Mitigation measures are the specific requirements

ties under the Act and the CEQA Guidelines (Sec-
tion 21082). Accordingly, local agencies should
revise their adopted CEQA guidelines and proce-
dures as necessary to include the requirements of
Section 21081.6.

The task of designing monitoring and report-
mg programs is-the. responsibility of the public
agency which is approving the project. Although
a public agency may delegale this work, the
agency cannot escape xts lesponSIbfizty for ensur-

Each city and county may adopt programs
which match their unique circumstances, The con-
tents and complexity of the programs may be ex-
pected to vary based on the characteristics of the
project being approved, the environmental effects
being mitigated, and the nature of the mitigation
measures themselves. Further, the public agency
may choose whether its program will monitor
mitigation, report on mitigation, or both,

The statute does not define the terms “report-
ing” or “monitoring,” leaving this to the interpre-
fation of the affected agency. Later in this section,
we will offer simple definitions for discussion
purposes. In practice, however, there is no clear
distinction between monitoring and reporting, and
the program best suited to ensuring compliance
with mitigation measures will generally involve
elements of both. For example, reporting requires
the agency to monitor mitigation at some point in
time. Likewise, a monitoring program can include
regular reports to the decisionmaking body.

Mitigation Measures

Since the purpose of a monitoring or report-
ing program is to ensure the implementation of

which will minimize, avoid, rectify,reduce; elimi-
nate, or compensate for significant environmen-
taléffects. See Section 15370 of the CEQA Guide-
lines for a full definition.

A moniton in"g and 1ep6i‘tihg' pr"ogr'am’s effec—
the._ 1n1t1gat10n_measmes themsalves. Pomiy
drafted measures are not-only:difficult to imple-
ment, they are difficult to téport on ‘and monitor:

Here are some suggestions for preparing miti-
gation measures:

1 Certainty: Avoid using the words “may” or
“should” when the intent is to direct some re-
quired action, “Will” or “shall” are much bet-
ter. Avoid measures that are conditioned on
feasibility (i.e., required “where feasible™)
rather than applied directly or at a specified
stage in the project.

Measures should be written in clear de-
claratory language. Specify what is required
to be done, how is to be done, when it must be
done, and who is responsible for ensuring its
completion.

2 Performance: Include specific minimum,
measurable performance standards in all quan-
titative measures, and if possible, contingency
plans if the performance standards are not met,

3 Authority: CEQA does not provide indepen-
dent authority to carry out mitigation (Section
21004). Measures which are not based on
some other authority (i.e., zoning code, tree
preservation ordinance, development agree-
ment, impact fee ordinance, subdivision ordi-
nance, etc.) are unenforceable. Monitoring or
reporting on their implementation would
clearly be problematic.
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4 Continuity and Consistency: To the extent
possible, integrate measures with existing
policy and regulatory systems, and inspection
or review schedules. Where the mitigation
measures are regulatory in nature, for example,
design them as conditions of approval within
the context of the zoning, subdivision, or other
ordinances. Further, mitigation measures must
take applicable general plan and specific plan

_.policies.into.account.-and-not-conflict-with—

those policies.

5 TFeasibility: Above all, measures must be fea-
sible to undertake and complete. Avoid the trap
of imposing mitigation measures that are based
upon future activities of uncertain outcome.
For example, the court in Sundstrom v, County
of Mendocino (1988) 202 Cal.App.3d 296
overturned the county’s negative declaration
for a motel project because the county required
a study of potential sewage disposal methods
rather than actions which would mitigate sew-
age impacts. A measure that did not mitigate
the impact could not be the basis for a finding
that impacts were mitigated.

Although infeasibility becomes obvious as
the agency attempts to monitor or report on
implementation, by that time it is too late.
Early in the process of developing mitigation
measures, the EIR or negative declaration
preparer should consider how implementation
of each measure is to be reported on or moni-
tored. This offers a convenient feasibility test,

Reporting

For purposes of simplification, “reporting”
may be defined as a written review of mitigation
activities that is presented to the approving body
by either staff or the project developer. A report
may be required at various stages during project
implementation and upon completion of the
project.

Reporting without detailed monitoring is
suited to projects which have readily measurable
or quantitative mitigation measures or which al-
ready involve regular review. For example, the

annual report on general plan status required un-
der Government Code Section 65400 may serve
as the reporting program for a city or county gen-
eral plan as long as it meets the requirements of
Section 21081.6. Reporting is also suited to simple
projects where a means of reviewing project com-
pliance already exists, such as issuance of build-
ing permits and related inspections.

A program for reporting on the implementa-
tion of mitigation measures should contain at least

the-following components:

1 A list of the mitigation measures being re-
ported on.

2 Standards for determining compliance with
each mitigation measure and the related con-
dition of approval.

3 A schedule for making one or more reports to
the approving agency regarding the level of
compliance of the project with the required
mitigation measures and related conditions of
approval. The program may set out the stages
of the project at which each mitigation mea-
sure must be implemented (Christward Min-
istry v. County of San Diego (1993) 13
Cal. App4th 31, 49).

4 A statement which identifies the person or
agency, public or private, responsible for re-
viewing the project and for preparing and
making the report to the agency.

These components may be combined in a check-
list, matrix, or other representation of the required
mitigation measures or revisions, any related con-
ditions of approval, the persons or agencies re-
sponsible for ensuring their completion, and the
responsible person’s or agency representative’s
affirmation of completion. In some cases, where
mitigation will occur in stages during the project,
or a mitigation measure contains more than one
part, preparing a checklist for each mitigation
measure may be an effective approach.

Monitoring

“Monitoring” can be described as a continu-
ous, ongoing process of project oversight. Moni-




toring, rather than simply reporting, is suited to
projects with complex mitigation measures, such
as wetlands restoration or archeological protec-
tion, which may exceed the expertise of the local
agency to oversee, which are expected to be imple-
mented over a period of time, or which require
careful implementation to assure compliance.

A program for monitoring the implementation
of mitigation measures should contain at least the
following components;
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cluding conditions of approval). This might
include “stop work” authority, permit revoca-
tion proceedings, or civil enforcement proce-
dures. This can also include administrative
appeal procedures.

Some agencies prepare a separate worksheet
describing each mitigation measure and its moni-
toring requirements. These worksheets are pro-
vided to the monitors,

1 A list of the mitigation measures or revisions
and related conditions of approval which have
been adopted for the project by the agency.

2 A schedule for regularly checking on the
project’s compliance with the mitigation mea-
sures or project revisions and related condi-
tions of approval, including progress toward
meeting specified standards, if any. The pro-
gram may set out the stages of the project at
which each mitigation measure must be imple-
mented ( Christward Ministry v. County of San
Diego (1993) 13 Cal.App4th 31, 49).

3 A means of recording compliance at the time
of each check.

4 A statement assigning responsibility for moni-
toring implementation of the mitigation mea-
sures and related conditions of approval to
specific persons or agencies, public or private.

5 If monitoring duties are contracted to private
individuals or firms, provisions for ensuring
that monitoring reflects the independent judg-
ment of the public agency. Such provisions
might include requiring the submittal of regu-
lar progress reports to the agency, establish-
ing a mechanism for appealing actions of the
contractor to the agency for decision, or se-
lection of the contractor by the agency (as
opposed to solely by the applicant). Regard-
less of whether monitoring is performed by
the agency or a contractor, the agency retains
the ultimate legal responsibility for satisfying
the requirements of section 21081.6.

6 Provisions for funding moiitoring activitics,
including the imposition of fees.

7 Provisions for responding to a failure to com-
ply with any required mitigation measure (in-

General Approaches to Reporting and
Monitoring

Following are two basic approaches which an
agency might use:

1 Jurisdictional Framework: A standard miti-
gation monitoring and reporting ordinance or
guidelines adopted by the jurisdiction may
establish the basis for individually taitored
programs, This framework would express the
relative roles of involved agencies, staff, and
project proponents; establish administrative
procedures; lay out a standardized format for
reporting or monitoring programs; establish
general timetables; and provide or identify
enforcement mechanisms. It may also include
standard methods of reporting or monitoring
for common mitigation measures.

Standardizing the framework for monitor-
ing or reporting programs promotes consis-
tency and thoroughness in reporting or moni-
toring activities.

2 Project Specific: Develop a new, specially tai-
lored program for each project which triggers
Section 21081.6. Such a program may be im-
posed under the regulatory authority of the
agency. Compliance could be required as a
condition of project approval or, if a frame-
work ordinance is in place, by reference to that
ordinance.

This may be the best way to approach large
and complicated development projects which
will have special monitoring requirements, It
is useful where a standardized program alone
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may be inadequate to such a situation, This
approach may also make sense for small cit-
ies and counties which adopt EIRs or mitigated
negative declarations infrequently.

Regardless of the method chosen, a draft AB
3180 program should be made available to deci-
sionmakers prior to the formal adoption of either
a mitigated negative declaration or the EIR-related
findings in Section 21081 (a).

- Althongh not_required.to.do_so,-some_agen-

for completion or compliance; and (8) verifica-
tion of compliance. Some agencies also include a
checklist to summarize the monitoring or report-
ing record.

When the program is a relatively simple one,
a checklist rather than a worksheet may suffice to
guide inspections, record findings, and cettify
compliance,

Implementation

cies choose to circulate the draft program during
consultation on the draft environmental document.
This allows public and agency comments on the
effectiveness of both mitigation measures and the
associated monitoring or reporting program. When
circulating a draft, the agency should specify that
the program is not final and is subject to change
prior to adoption.

Ultimately, the agency must enact a program
which reflects the mitigation or project revisions
adopted as part of the mitigated negative declara-
tion or subject to findings under Section 21081
{a), regardless of what might have been in the draft
documents. If mitigation measures are revised,
added or dropped prior to approval of the project,
the adopted AB 3180 program must reflect those
changes.

Program Administration

Project monitors, whether agéncy staff or con-
tract persotinel ;should be given'clear written guid-
ance ‘régarding the mitigation measires to be
monitored and reported-on. This is particularly
important in those cases, such as where a large
private project is involved, the applicant will per-
form the actual monitoring. Further, when com-
pliance is achieved, there should be a clear “sign
off” by the appropriate agency to ensure that this
compliance is documented.

Worksheets offer a convenient means of track-
ing compliance. Worksheets can be used to ex-
press: (1) impact being mitigated; (2} mitigation
measure for that impact; (3) implementor; (4)
monitor; (5) monitoring requirements; (6) fre-
quency of monitoring or reporting; (7) standards
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[n order to maximize efficiency in implement-
ing a monitoring or reporting program, the agency
should make every effort to integrate the require-
ments of the program with its current land use
regulations and inspection procedures. This ap-
plies whether the program is comprehensive or
project specific. As a general rule, the more that
mitigation monitoring or reporting programs can
utilize existing procedures and requirements, the
casier those programs may be to implement. The
more that such programs work outside usual pro-
cedures, the more expensive and time consuming
they may be to implement.

This is not intended to say that a program
should monitor or report on zoning or other regu-
lations that are not mitigation measures. While
working within the existing regulatory system, the
program’s scope is limited to mitigation measures
resulting from the project’s mitigated negative
declaration or EIR.

Enforcement

CEQA does not create new authority for agen-
cies to carry out or enforce mitigation measures.
Agencies must rely upon the authority conferred
by other laws. In the case of a city or county, this
would include local zoning, subdivision, and re-
lated {and use regulations. Typically, enforcement
procedures are enacted by ordinance and provide
for administrative dispute resolution .

OPR recommends that if a jurisdiction-wide
AB 3180 program is adopted, that it contain, or
reference other existing regulations swhich would
enforce compliance with the mitigation measures.
A jurisdiction-wide program that includes enforce-




ment regulations must be adopted by ordinance
in order to be effective. In the absence of a juris-
diction-wide AB 3180 ordinance, individual miti-
gation monitoring or reporting programs should
reference those existing regulations, such as the
zoning ordinance, that will provide enforcement,

Section 21089 athorizes thé lead a geney-to
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charged when the AB 3180 program involves rou-
tine inspections and reporting. In practice, hourly
fees and flat fees charged on a sliding scale based
on project type or size are equally popular among
cities and counties,

Responsibie and Trustee Agencies

Lead and responsible agencies may adopt dif-
ferent AB 3180 programs for the same project.

“cliﬁz‘geg_ézld_dollecta_'re"as'énabléféé—ffemtanype:—

SO proposing a project subject.to {CEQA] in or-
der to recover the estimated costs incurred:. - for
pr’&)ced_ui'é_s-gleceSs_a_l'y to comply with [CEQA] on

the project.” This express authority allows the lead

agency to-levy Tees to covér thie ‘costs of miti ga-
tion monitoring or reporting programs, The fee is
limited 1o the ‘estimated cost 6f-the program,iri-
cluding the’ agéncy’s administidtive costs, Foes
may.be used to:cover thé cost of agency staff; as
wellas the cost'of hiring $pecial monitors or cor.
sultants, if needed:

Fees for complex AB 3180 prograins, such as
those involving long-term monitorin g or continu-
ous observation over time, are often charged on

the basis of time and work. Flat fees are usually

This is because the agencies often do nof adopt
the same set of mitigation measures. In general.
when a lead agency approves a project for which
an EIR was prepared, it adopts feasible mitiga-
tion measures for those portions of the project
which it controls or regulates, In turn, the respon-
sible agency adopts only the miti gation measures
pertinent to its statutory authority. Under ideal cir-
cumstances the programs of the lead and respon-
sible agencies, when taken together, shouid moni-
tor or report upon ail of the adopted mitigation
measures and project revisions,

Section 21081.6 does not require agencies to
duplicate monitoring programs. Agencies can
avoid potential duplication by coordinating their
relative roles during the consultation process.
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